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ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPTS-62067,  FR-3456-8] 

40  CFR  Part  763 

Asbestos-Containing  Materials  in 
Schools;  State  Requests  for  Waivers 
From  Requirements 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  waiver. 

summary:  EPA  has  received  from  New 
Jersey,  Connecticut,  Illinois,  and  Rhode 
Island,  requests  for  waivers  from  the 
requirements  of  40  CFR  Part  763, 

Subpart  E,  Asbestos-Containing 
Materials  in  Schools.  This  notice 
announces  an  opportunity  for  public 
review  and  comment  on  the  State 
waiver  requests. 

DATE:  Comments  on  the  waiver  requests 
must  be  received  by  December  2, 1988. 
Each  comment  must  include  the  name 
and  address  of  the  person  submitting  the 
comment. 

ADDRESS:  Written  comments  must  be 
sent  in  triplicate,  identified  by  the 
docket  control  number  (OPTS-62067)  to: 
TSCA  Document  Processing  Center  (TS- 
790),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
L-lOO,  401  M  Street  SW.,  Washington, 

DC  20460. 

Copies  of  the  complete  waiver 
requests  submitted  by  the  States  are 
available  from  the  TSCA  Public  Docket 
Office.  Additionally,  copies  are  on  file 
and  may  be  reviewed  at  the  EPA 
Regional  Office  appropriate  to  the  State 
submitting  the  request. 

FOR  FURTHER  INFORMATION  CONTACr. 
Michael  M.  Stahl,  Acting  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  EB-44,  401  M 
Street  SW.,  Washington,  DC  20460, 
Telephone:  (202)  554-1404,  TDD:  (202) 
554-0551. 


all  Local  Education  Agencies  (DBAs)  to 
identify  asbestos-containing  building 
materials  (ACBM)  in  their  school 
buildings  and  to  take  appropriate 
actions  to  control  the  release  of 
asbestos  fibers.  The  LEAs  are  required 
to  describe  their  asbestos  control 
activities  in  management  plans,  which 
must  be  made  available  to  all  concerned 
persons  and  submitted  to  the  State 
Governor’s  Designee.  The  rule  requires 
LEAs  to  use  specially  trained  persons  to 
conduct  inspections  for  asbestos, 
develop  the  management  plans,  and 
design  or  conduct  actions  to  control 
asbestos. 

The  recordkeeping  and  reporting 
burden  associated  with  waiver  requests 
was  cleared  under  OMB  control  number 
2070-0091.  This  notice  merely 
announces  the  Agency’s  receipt  of 
waiver  requests  and  therefore  imposes 
no  additional  burden  beyond  that  which 
was  covered  in  the  existing  OMB  control 
number  2070-0091.  Send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collecion  of 
information,  including  suggestions  for 
reducing  this  burden,  to  Chief, 
Information  Policy  Branch  PM-223,  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460;  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Under  section  203  of  TSCA  Title  II, 
EPA  may,  upon  request  by  a  State 
Governor  and  after  notice  and  comment 
and  opportunity  for  a  public  hearing  in 
the  State,  waive  in  whole  or  in  part  the 
requirements  of  the  rule  promulgated 
under  section  203,  if  the  State  has 
established  and  is  implementing  or 
intends  to  implement  a  program  of 
asbestos  inspection  and  management 
which  is  at  least  as  stringent  as  the 
requirements  of  the  rule.  Section  763.98 
of  the  rule  sets  forth  the  procedures  to 
implement  this  statutory  provision.  The 
rule  requests  specific  information  be 
included  in  the  waiver  request 
submitted  to  EPA,  establishes  a  process 
for  reviewing  waiver  requests,  and  sets 
forth  procedures  for  oversight  and 
rescission  of  waivers  granted  to  States. 

The  rule  requires  States  seeking 
waivers  to  submit  requests  to  the 
Regional  Administrator  for  the  EPA 
region  in  which  the  State  is  located. 
Within  30  days  of  receiving  a  waiver 
request,  EPA  must  determine  whether 
the  request  is  complete.  Within  30  days 
after  determining  that  a  request  is 
complete,  EPA  will  issue  in  the  Federal 
Register  a  notice  that  announces  receipt 
of  the  request  and  solicits  written 
comments  from  the  public.  Comments 
must  be  submitted  within  60  days.  If 


SUPPLEMENTARY  INFORMATION:  This 
notice  is  issued  under  the  authority  of 
Title  II  of  the  Toxic  Substances  Control 
Act  (TSCA),  15  U.S.C.  2641,  et  seq. 

TSCA  Title  II  was  enacted  as  part  of  the 
Asbestos  Hazard  Emergency  Response 
Act  1986  (AHERA),  Public  Law  99-519. 
AHERA  is  the  name  commonly  used  to 
refer  to  the  statutory  authority  for  EPA’s 
rules  affecting  asbestos  in  schools.  For 
purposes  of  this  notice,  EPA  will  use  the 
AHERA  designation.  In  the  Federal 
Register  of  October  30, 1987  (52  FR 
41846),  EPA  issued  a  final  rule  as 
required  in  AHERA,  The  Asbestos- 
Containing  Materials  in  Schools  Rule  (40 
CFR  Part  763,  Subpart  E),  which  requires 


during  the  comment  period  EPA  receives 
a  written  objection  to  the  State’s  request 
and  a  request  for  a  public  hearing 
detailing  specific  objections  to  the 
granting  of  a  waiver,  EPA  will  schedule 
a  hearing  to  be  held  in  the  affected  State 
after  the  close  of  the  comment  period. 
EPA  will  issue  a  notice  in  the  Federal 
Register  announcing  its  decision  to  grant 
or  deny,  in  whole  or  in  part,  a  request 
for  a  waiver  within  30  days  after  the 
close  of  the  comment  period  or  within  30 
days  following  a  public  hearing. 

EPA  has  conducted  a  preliminary 
review  to  identify  areas  where  the  New 
Jersey,  Connecticut,  Illinois,  and  Rhode 
Island  State  programs  appear  to  differ 
from  the  AHERA  requirements.  The 
purpose  of  the  public  comment  period  is 
to  gather  more  information  about  each 
State’s  program.  This  information  will 
help  EPA  determine  whether  these 
apparent  differences  identified  in  EPA’s 
preliminary  review  are  indeed 
deficiencies  that  require  action  by  the 
State. 

This  notice  is  divided  into  five  units. 
The  first  four  units  discuss  individually 
each  State’s  program.  Each  of  these 
units  is  divided  into  three  sections. 
Section  A  discusses  key  program 
elements;  section  B  lists  what  appears  to 
be  differences  between  the  State’s 
program  and  the  AHERA  requirements; 
and  section  C  provides  EPA’s  initial 
response  to  the  State  on  the  apparent 
differences.  Subsequent  information 
received  during  the  public  comment 
period  or  in  a  public  hearing  may 
resolve  some  of  the  differences  listed 
here  or  effect  some  of  the  EPA 
responses.  The  fifth  unit  discusses  other 
statutory  requirements,  i.e.  the 
Paperwork  Reduction  Act. 

The  New  Jersery,  Connecticut,  Illinois, 
and  Rhode  Island  waiver  requests 
include  the  following  information: 

1.  A  copy  of  the  provisions  of  the 
State  program  for  which  the  request  is 
made. 

2.  The  name  of  the  State  agency  that 
will  be  responsible  for  administering 
and  enforcing  the  program  as  well  as 
information  regarding  responsible  State 
officials. 

3.  Reasons  and  supporting 
documentation  for  concluding  that  the 
State  program  provisions  are  at  least  as 
stringent  as  the  Federal  provision. 

4.  A  discussion  of  any  special 
situations,  problems,  and  needs 
pertaining  to  the  waiver  request 
accompanied  by  an  explanation  of  how 
the  State  plant  to  handle  them. 

5.  A  statement  of  the  resources 
devoted  to  the  provisions  in  the 
program. 


Federal  Register  /  Vol.  53,  No.  191  /  Monday,  October  3,  1988  /  Proposed  Rules  38839 


6.  Copies  of  any  enabling  State  laws 
and  regulations  relating  to  the  request, 
including  provisions  for  assessing 
criminal  and/or  civil  penalties. 

7.  An  assurance  from  the  Governor  or 
appropriate  legal  counsel  that  the  lead 
agency  or  other  cooperating  agencies 
have  the  legal  authority  to  carry  out  the 
requirements  relating  to  the  request. 

I.  The  New  Jersey  Program 

A.  Program  Elements 

Under  the  statutory  authority  of  the 
Asbestos  Hazard  Management  Act,  Pub. 
L.  1984,  C.  173  (C.  34:5A-32  et  seq.),  the 
State  of  New  Jersey  has  proposed  a 
regulation.  Standards  of  Asbestos 
Hazard  Management,  N.J.A.C.  8:58.  This 
proposed  regulation  would  implement  a 
program  of  asbestos  inspection  and 
management  for  all  public  and  private 
schools  in  the  State.  The  Department  of 
Health  is  the  lead  agency  in  this  effort 
with  support  from  a  variety  of  other 
State  agencies.  The  regulations  require: 

1.  Inspection  of  all  public  and  private 
primary  and  secondary  school  facilities 
for  the  presence  of  friable  and 
nonfriable  ACBM. 

2.  Asbestos  management  plan  to  be 
submitted  to  the  Department  of  Health 
by  October  12, 1988. 

3.  Persons  involved  in  inspections  and 
management  plan  preparation  as  well  as 
the  design  and  implementation  of 
abatement  activities  to  be  properly 
accredited. 

4.  Triannual  reinspection  and 
regularly  scheduled  periodic 
surveillance. 

5.  Each  LEA  to  have  an  Asbestos 
Program  Manager. 

6.  LEAs  to  notify  building  occupants 
and/ or  parents  annually  regarding 
asbestos  activities  and  the  availability 
of  the  management  plan. 

7.  Custodial  and  maintenance  workers 
to  be  trained. 

8.  Warning  labels  to  be  posted. 

9.  Compliance  and  enforcement 
provisions. 

B.  Differences  between  the  New  Jersey 
and  AHERA  Requirements 

After  a  preliminary  review  of  the 
State’s  application,  no  provisions  have 
been  identified  at  this  time  which 
appear  to  be  less  stringent  than  the  EPA 
requirements. 

C.  EPA ’s  Preliminary  Response  to  the 
New  Jersey  Plan 

Based  on  EPA’s  initial  review  of  the 
New  Jersey  application,  no  corrective 
action  is  necessary.  The  proposed  State 
regulation,  however,  must  be  made  final 
before  EPA  will  grant  the  Stale’s  waiver 
request. 


II.  The  Connecticut  Program 

A.  Program  Elements 

In  June  1985,  section  10-292a  and  10- 
292b  of  the  Connecticut  General 
Statutes,  as  amended  by  Public  Act  86- 
65,  became  effective.  The  statute 
mandated  that  each  public  LEA  in 
Connecticut  inspect  its  school  facilities 
for  asbestos-containing  materials  (ACM) 
and  develop  asbestos  management 
plans  for  each  facility.  LEAs  responsible 
for  Connecticut  public  schools 
constructed  prior  to  January  1, 1979, 
submitted  Asbestos  Management  Plans 
to  the  State  Department  of  Education 
(DOE)  prior  to  January  1, 1987.  The  State 
Department  of  Health  Services  (DHSJ 
reviewed  the  plans  and  made 
recommendations  regarding  approval  to 
DOE.  Forms  provided  by  DOE  were 
used  for  inspection  reports.  DHS 
developed  a  detailed  asbestos  decision 
protocol  for  the  identification  and 
assessment  of  ACM,  including 
recommended  response  actions,  and  an 
asbestos  management  program  and 
remediation  options  guidelines  to  be 
used  by  public  LEAs.  Regulations 
promulgated  pursuant  to  this  statute 
require: 

1.  Inspection  of  all  public  schools 
constructed  prior  to  January  1, 1979,  for 
the  identification  of  friable  and 
nonfriable  ACM. 

2.  Inspections  to  be  conducted  by  a 
qualified  inspector,  defined  as  an 
individual  who  has  attended  an  EPA 
sponsored  program  or  its  equivalent  and 
has  demonstrated  to  the  DHS  an  ability 
to  sample  and  identify  ACM. 

3.  When  asbestos  is  identified,  an 
asbestos  management  plan  to  be 
developed  and  prepared  by  a  qualified 
individual.  This  individual  must  have 
attended  an  EPA  sponsored  course  in 
asbestos  management  or  it  equivalent  as 
determined  by  DHS. 

4.  The  asbestos  management  plan 
addresses  monitoring  of  ACM, 
education  of  building  staff,  procedures 
to  minimize  asbestos  fiber  release, 
annual  reviews,  and  a  time  schedule  for 
implementing  actions  specified  in  the 
plan. 

5.  Annual  updates  of  the  management 
plan. 

6.  Periodic  visual  inspections  everj'  2 
months. 

7.  Each  LEA  to  have  a  designated 
person  to  oversee  the  LEA’s  asbestos 
program. 

8.  Each  school  to  keep  a  copy  of  the 
asbestos  manangement  plan  in  its 
administrative  office. 


B.  Differences  Between  the  Connecticut 
and  AHERA  Requirements 

After  a  preliminary  review  of  the 
State’s  application  for  a  waiver  of  the 
Federal  regulations  for  public  schools 
only,  the  following  list  outlines  the 
major  points  where  the  Connecticut 
regulations  appear  to  differ  from 
AHERA  requirements: 

1.  The  number  of  samples  required  to 
be  taken  to  identify  ACMs  varies  from 
the  EPA  requirements. 

2.  Schools  constructed  after  January  1, 
1979,  are  not  subject  to  the  State 
regulations.  Additionally,  there  are  no 
provisions  to  include  buildings  brought 
into  the  system  after  the  initial 
inspection. 

3.  Required  training  for  LEA  custodial 
and  maintenance  employees  does  not 
conform  to  AHERA’s  requirements. 

4.  No  provisions  are  included  in  the 
State  program  for  LEAs  to  notify  parent, 
teacher,  and  employee  organizations 
about  die  availability  of  the 
management  plans. 

5.  The  State  regulations  do  not  require 
posting  warning  labels  in  routine 
maintenance  areas  where  asbestos  has 
been  identified. 

6.  Management  plans  are  not  required 
to  be  available  for  inspection. 

7.  There  are  differences  in 
accreditation  requirements  between  the 
State  and  Federal  regulations. 

8.  Transmission  Electron  Microscopy 
(’TEM)  is  not  required  for  abatement 
clearance. 

9.  Schools  which  have  no  asbestos  are 
not  required  to  submit  management 
plans. 

10.  Recordkeeping  requirements  for 
LEAs  and  schools  differ  from  AHERA. 

11.  Methods  used  for  asbestos 
abatement  clearance  air  monitoring  vary 
from  EPA  requirements. 

12.  No  triannual  reinspections  are 
required. 

13.  The  State  enforcement  program 
does  not  contain  the  necessary  program 
elements. 

C.  EPA 's  Preliminary  Response  to  the 
Differences  Identified 

Based  on  EPA’s  initial  review  of  the 
Connecticut  application,  the  following 
items  need  to  be  addressed  before  May 
9, 1989: 

1.  As  a  result  of  different  asbestos 
sampling  schemes  which  were  employed 
during  previous  inspections,  the  Stale,  if 
granted  a  waiver,  must  make  a 
determination  regarding  whether  or  not 
the  past  inspections  were  done  in 
“substantial  compliance’’  with  the 
current  EPA  regulations. 
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2.  All  public  school  buildings  which 
are  covered  under  the  EPA  rules  (i.e., 
schools  constructed  after  January  1, 

1979),  but  not  under  the  State 
regulations  must  be  inspected  and  have 
plans  developed.  Additionally, 
provisions  must  be  included  to  deal  with 
buildings  brought  into  the  system  after 
the  initial  inspections. 

3.  The  State  must  provide  satisfactory 
assurances  that  all  custodial  and 
maintenance  employees  will  be  trained 
as  required  by  EPA’s  rules. 

4.  The  State  must  provide  satisfactory 
assurances  that  LEAs  will  provide 
yearly  notification  regarding  asbestos 
activities  to  workers  and  building 
occupants,  or  their  legal  guardians. 

5.  The  State  must  provide  satisfactory 
assurances  that  LEAs  will  post  warning 
labels  in  routine  maintenance  areas 
where  ACBM  is  located. 

6.  The  State  must  provide  satisfactory 
assurances  that  LEAs  will  make 
management  plans  available  for  public 
inspection. 

7.  The  State  must  provide  satisfactory 
assurances  that,  until  the  Connecticut 
accreditation  programs  are  approved  by 
EPA,  only  properly  accredited  asbestos 
professionals  who  have  received 
accreditation  from  an  EPA-approved 
program  may  be  used  by  LEAs  for 
inspections,  management  plan 
development,  abatement  project  design, 
and  implementation. 

8.  The  State  must  provide  satisfactory 
assurances  that  provisions  for  phasing 
in  TEM  requirements  for  abatement 
clearance  sampling  will  be  adopted. 

9.  Schools  which  have  been  found  not 
to  contain  ACBM  must  still  file  a 
management  plan  with  the  State  and 
follow  the  notification  requirements. 

10.  The  State  must  provide 
satisfactory  assurances  that  the 
recordkeeping  requirements  of  the  EPA 
rules  will  be  implemented  by  the  LEAs. 

11.  Asbestos  abatement  clearance  air 
sampling  must  be  done  in  accordance 
with  EPA  requirements. 

Based  on  EPA’s  initial  review  of  the 
Connecticut  application,  the  following 
items  must  be  resolved  prior  to  the  date 
required  by  law.  As  noted  below,  each 
item  has  a  specific  timeframe  for  when 
actions  are  required.  The  State  would  be 
required  to  have  these  specific  program 
elements  in  place  on  or  before  the  time 
the  provisions  are  effective. 

1.  The  State  must  implement  a  plan 
which  provides  for  schools  to  be 
reinspected  every  3  years.  This 
reinspection  must  conform  with  the 
requirements  of  the  EPA  rules. 
Additionally,  this  requirement  must  be 
effective  based  on  the  date  which  the 
LEA  began  implementation  of  its 
management  plan. 


2.  Sampling  schemes  must  be 
upgraded  to  AHERA  standards  for  all 
future  inspections. 

3.  If  the  State  identifies  any 
deficiencies  in  the  types  of  materials 
inspected  during  previous  inspections, 
these  deficiencies  must  be  resolved 
during  the  next  scheduled  reinspection. 

4.  Although  the  State  has  enforcement 
authority,  the  program  must  be 
upgraded.  In  particular,  the  areas  of 
routine  compliance  inspections  and 
assessing  penalties  must  be  improved. 

The  State  must  have  an  enforcement 
mechanism  in  place  to  address  the 
immediately  enforceable  requirements 
of  the  EPA  rules.  However,  the  State 
may  revise  the  balance  of  its 
enforcement  program  according  to  a 
schedule  which  ensures  that  program 
elements  are  enforceable  as  they 
become  effective. 

III.  The  Illinois  Program 

A.  Program  Elements 

In  September  1986,  the  Illinois 
Asbestos  Abatement  Act  was  amended 
by  Public  Act  84-1346.  Under  this 
statute,  the  State  of  Illinois  arranged  for 
the  inspections  of  schools  for  friable 
asbestos  materials.  The  inspections 
were  conducted  between  April  1, 1986, 
and  September  11, 1987.  The  program  of 
inspections  affected  1,337  of  the  State’s 
more  than  7,000  school  facilities.  The 
program  has  since  stopped  conducting 
inspections  of  schools.  The  State’s 
current  program  activities  involve 
quality  assurance  investigations  of 
previous  inspections.  The  State 
acknowledges  that  an  inspection  for 
nonfriable  forms  of  asbestos  will  have 
to  be  completed  by  each  of  the  1,337 
previously  inspected  schools  and  that 
those  schools  which  were  not  inspected 
under  this  program  will  have  to  be 
inspected  for  all  ACBM. 

A  portion  of  the  State’s  schools  were 
inspected  for  the  presence  of  friable 
asbestos  materials.  All  categories  of 
buildings  covered  under  AHERA  were 
included  in  the  inspection.  The  State  is 
only  seeking  a  partial  waiver  applicable 
to  inspection  requirements  of  the  rule. 

B.  Differences  Between  The  Illinois  and 
AHERA  Requirements 

After  a  preliminary  review  of  the 
State’s  application,  the  following  list 
outlines  the  major  points  where  the 
Illinois  regulations  differ  from  AHERA 
requirements. 

1.  ’The  program  run  by  the  State  is  not 
an  ongoing  effort  as  required  under  40 
CFR  763.98. 

2.  The  State  program  includes  only 
inspection  requirements  and  no  asbestos 


management  activities  as  required  under 
section  203(m]  of  TSCA  Title  II. 

C.  EPA ‘s  Preliminary  Response  to  the 
Difference  Identified 

Based  on  EPA’s  initial  review  of  the 
Illinois  application,  the  State  must, 
before  May  9, 1989,  reinstitute  its 
inspection  program,  and  include 
regulations  which  are  at  least  as 
stringent  as  the  EPA  rules  for  the 
management  of  friable  ACBM. 

rv.  The  Rhode  Island  Program 

A.  Program  Elements 

In  July  1985,  Chapter  23-24.5  of  the 
General  Laws  of  Rhode  Island  became 
effective.  The  statute  required  that  the 
Rhode  Island  Department  of  Health 
(DOH)  undertake  inspections  of  high 
priority  group  buildings,  which  included 
public  and  private  school  buildings.  All 
Rhode  Island  public  and  private  schools 
were  inspected  by  DOH  personnel  by 
September  1987.  DOH  used  a  numerical 
algorithm  to  rate  the  hazard  posed  by  a 
particular  type  of  ACM  in  a  given  area. 
The  ratings  assigned  to  each  area  were 
intended  to  be  used  as  a  basis  for 
allocating  State  abatement  funds.  DOH 
did  not  establish  recommended  or 
required  abatement  actions  based  on  the 
numerical  ratings.  Pursuant  to  the 
Statutory  authority,  DOH  promulgated 
regulations  (January  1986  and  August 
1986]  which  require: 

1.  The  submission  of  an  asbestos 
abatement  plan  by  the  building  owner  if 
the  DOH  inspection  identifies  material 
containing  equal  to  or  greater  than  1 
percent  asbestos.  Upon  DOH  notice,  the 
building  owner  has  120  days  to  submit 
the  asbestos  abatement  plan. 

2.  The  asbestos  abatement  plan 
includes:  bulk  and  air  sampling 
information;  blueprints  or  floor  plans;  an 
operations  and  maintenance  program 
which  addresses  the  monitoring  of 
ACM;  the  education  of  maintenance 
staff;  actions  to  minimize  fiber  release 
and  the  potential  of  human  exposure  to 
asbestos;  and  a  description  of 
abatement  actions. 

B.  Differences  Between  the  Rhode 
Island  and  AHERA  Requirements 

After  a  preliminary  review  of  the 
State’s  application,  the  following  list 
outlines  the  major  points  where  the 
Rhode  Island  regulations  differ  from 
AHERA  requirements. 

1.  The  number  of  samples  required  to 
be  taken  to  identify  ACM  is  less  than 
the  EPA  requirements. 

2.  No  provisions  are  included  to  deal 
with  buildings  brought  into  the  system 
after  the  initial  inspections. 
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3.  Some  schools  are  not  required  to 
submit  management  plans. 

4.  Required  training  for  LEA  custodial 
and  maintenance  employees  does  not 
conform  to  AHERA  requirements. 

5.  There  are  no  provisions  for  LEAs  to 
provide  yearly  notification  regarding 
asbestos  activities  to  workers  and 
building  occupants,  or  their  legal 
guardians. 

6.  Warning  labels  are  not  required. 

7.  Management  plans  are  not  required 
to  be  available  for  inspection. 

8.  There  are  differences  in 
accreditation  requirements  between  the 
State  and  EPA  regulations. 

9.  There  are  no  provisions  for  phasing 
in  TEM  requirements  for  abatement 
clearance  sampling. 

10.  Recordkeeping  requirements  for 
LEAs  and  schools  differ  from  AHERA. 

11.  Methods  of  laboratory 
identification  of  asbestos  vary  from  EPA 
requirements. 

12.  Asbestos  abatement  clearance  air 
sampling  is  not  required  to  be  done  in 
accordance  with  EPA  requirements. 

13.  No  triannual  reinspections  are 
required. 

14.  Friable  asbestos  was  not  assessed 
according  to  EPA  requirements. 

15.  Periodic  surveillance  every  6 
months  is  not  required. 

16.  No  provisions  are  included  to 
notify  short-term  workers  about  the 
location  of  asbestos. 

C.  EPA 's  Preliminary  Response  to  the 
Differences  Identified 

Based  on  EPA’s  initial  review  of  the 
Rhode  Island  application,  the  following 
items  need  to  be  addressed  before  May 
9, 1989: 

1.  As  a  result  of  different  asbestos 
sampling  schemes  and  inspector  training 
requirements  which  were  employed 
during  the  initial  inspections,  the  State, 
if  granted  a  waiver,  must  make  a 
determination  regarding  whether  or  not 
the  past  inspections  were  done  in 
“substantial  compliance”  with  the 
current  EPA  regulations. 

2.  All  buildings  which  are  covered 
under  EPA  rules  (i.e.,  administrative  and 
maintenance  buildings),  but  not  under 
the  State  regulations  must  be  inspected 


and  have  plans  developed.  Additionally, 
provisions  must  be  included  to  deal  with 
buildings  brought  into  the  system  after 
the  initial  inspections. 

3.  Management  plans  must  be 
submitted  to  the  State  by  all  schools. 
Schools  which  have  no  ACBM  must  still 
submit  plans  and  follow  the  notification 
requirements. 

4.  The  State  must  provide  satisfactory 
assurances  that  all  LEA  custodial  and 
maintenance  employees  will  be  trained 
as  required  by  EPA’s  rules. 

5.  The  State  must  provide  satisfactory 
assurances  that  LEAs  will  provide 
yearly  notification  regarding  asbestos 
activities  to  workers  and  building 
occupants,  or  their  legal  guardians. 

6.  The  State  must  provide  satisfactory 
assurances  that  LEAs  will  post  warning 
labels  in  routine  maintenance  areas 
where  ACBM  is  located. 

7.  The  State  must  provide  satisfactory 
assurances  that  LEAs  will  make 
management  plans  available  for  public 
inspection. 

8.  The  State  must  provide  satisfactory 
assurances  that,  until  Rhode  Island 
accreditation  programs  are  approved  by 
EPA,  only  properly  accredited  asbestos 
professionals  who  have  received 
accreditation  from  an  EPA-approved 
program  may  be  used  by  LEAs  for 
inspections,  management  plan 
development,  abatement  project  design, 
and  implementation. 

9.  The  State  must  provide  satisfactory 
assurances  that  provisions  for  phasing 
in  TEM  requirements  for  abatement 
clearance  sampling  will  be  adopted. 

10.  The  State  must  provide 
satisfactory  assurances  that  the 
recordkeeping  requirements  of  the  EPA 
rules  will  be  implemented  by  the  LEAs. 

11.  Identification  of  asbestos  materials 
must  be  done  by  a  laboratory  which  has 
interim  accreditation  in  EPA’s  bulk 
sample  analysis  program. 

12.  Asbestos  abatement  clearance  air 
sampling  must  be  done  in  accordance 
with  EPA  requirements. 

13.  Past  management  plans  must  be 
updated  to  conform  with  the  assessment 
provisions  of  the  EPA  rules. 

Based  on  EPA’s  initial  review  of  the 
Rhode  Island  application,  the  following 


items  must  be  resolved  prior  to  the  date 
required  by  law.  As  noted  below,  each 
item  has  a  specific  timeframe  for  when 
actions  are  required.  The  State  would  be 
required  to  have  these  specific  program 
elements  in  place  on  or  before  the  time 
the  provisions  are  effective. 

1.  The  State  must  implement  a  plan 
which  provides  for  schools  to  be 
reinspected  every  3  years.  This 
reinspection  must  conform  with  the 
requirements  of  the  EPA  rules. 
Additionally,  this  requirement  must  be 
effective  based  on  the  date  which  an 
LEA  began  implementation  of  its 
management  plan. 

2.  Sampling  schemes  must  be 
upgraded  to  EPA  standards  for  all  future 
inspections. 

3.  Ail  future  inspections  must  include 
assessment  of  ACBM  as  required  by  the 
EPA  rules. 

4.  All  LEAs  which  have  buildings  with 
ACBM  must  be  required  to  implement  a 
program  of  periodic  surveillance  every  6 
months. 

5.  If  the  State  identiHes  dehciencies  in 
the  types  of  materials  inspected  during 
the  past  inspections,  these  deficiencies 
must  be  resolved  during  the  next 
scheduled  reinspection. 

6.  The  State  must  provide  assurances 
that  LEAs  will  be  required  to  notify 
short-term  workers  about  the  location  of 
asbestos. 

V.  Other  Statutory  Requirements 
Paperwork  Reduction  Act 

The  reporting  and  recordkeeping 
provisions  relating  to  States  waivers, 
from  the  requirements  of  the  Asbestos- 
Containing  Materials  in  Schools  Rule  (40 
CFR  Part  763),  have  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  and  have  been  assigned  OMB 
control  number  2070-0091. 

Dated:  September  22, 1988. 

Susan  F.  Vogt, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 
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